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CORRECTIONS, RE-RECORDINGS & CURES:  2008 EDITION
Effective October 1, 2008, four significant changes in the re-recordings and corrections have been effected by §7 of S.L. 2008- 0194, House Bill 545, outlined below.  Originals or certified copies  of previously recorded documents cannot be marked up, changed or altered for re-recording.  Explanation statements are no longer authorized. 
1.  Typographical or other minor errors ONLY:  Notice may be given by recording an affidavit, signed under penalties of perjury, under REVISED G.S. 47-36.1, Correction of errors in recorded instruments, as follows:
Notwithstanding G.S. 47‑14 and G.S. 47‑17, an obvious notice of typographical or other minor error in a deed or other instrument recorded with the register of deeds may be given by recording an affidavit. If an affidavit is conspicuously identified as a corrective or scrivener's affidavit in its title, the register of deeds shall index the name of the affiant, the names of the original parties in the instrument, the recording information of the instrument being corrected, and the original parties as they are named in the affidavit. A copy of the previously recorded instrument to which the affidavit applies may be attached to the affidavit and need not be a certified copy. Notice of the corrective information as provided by the affiant is deemed to have been given as of the time the corrective affidavit is registered. Nothing in this section invalidates or otherwise alters the legal effect of any instrument of correction authorized by statute in effect on the date the instrument was registered. corrected by rerecording the original instrument with the correction clearly set out on the face of the instrument and with a statement of explanation attached. The parties who signed the original instrument or the attorney who drafted the original instrument shall initial the correction and sign the statement of explanation. If the statement of explanation is not signed by the parties who signed the original instrument, it shall state that the person signing the statement is the attorney who drafted the original instrument. The statement of explanation need not be acknowledged. Notice of the correction made pursuant to this section shall be effective from the time the instrument is rerecorded."

A suggested Affidavit of Correction of Typographical or Other Minor Error form is attached.  This document becomes public notice of the error, NOT a substantive change to the document or the transaction or the priority, especially vis-à-vis third parties.  Since the affidavit cannot substantively change the terms of the document, it is less important to limit the appropriate types of affiant.  The validity of the public transaction and its priority will still rise … or fail … based on the terms of the original recorded instrument, being recorded within the chain of title of the property and parties identified therein, and may still require intervention of the court pursuant to a reformation action.  Citifinancial Mortg. Co. v. Gray, -- N.C. App. --, 652 S.E.2d 321 (2007). 

Use of the affidavit is appropriate only for minor clarifications (arguably probably items not really requiring a re-recording to preserve priority) which do not materially change the grantor’s expression of intent or the agreement of the parties as determined from the face of the original document.  See G.S. 39-1.1.  NOTE:  Any error that is substantively so significant that the original recording does not provide adequate constructive notice is NOT cured by the either the old Explanation Statement or the new Affidavit of Correction but requires curative action by the parties affected (see #4 below)

Standard recording fees will apply, including the $2.00 probate fee and, if a copy of the original document is attached, possibly the $10.00 extra “additional document” fee.
2.  Unaltered re-recording of the original document must (a) be conspicuously marked on the first page by the submitter as a “re-recording” (thereby representing that it is not altered in any way) and (b) clearly display the original recording stamp verifying previously recorded. G.S. 47-14(a).
3.  Unaltered certified copy will be recorded based upon the prior recorder’s certification.  If this is altered, that would have no legal effect and would arguably be a misrepresentation to the current register since it is no longer a truly certified copy. G.S. 47-31(a), effective 10/1/08
4.  Substantive alterations, purporting to change core information affecting the constructive notice and potentially priority of a document, require traditional curative instruments, executed by the appropriate parties (including original parties and possibly other third parties whose interests are now affected) and duly acknowledged before a notary or other officer authorized to take acknowledgments.  The corrective instruments might, for example, be a new original correction deed or deed of trust, modification, substitution of collateral, release deed, subordination, ratification,  reaffirmation or other document appropriate for the particular situation.  Missing parties, erroneous parties (even if related trusts or LLC’s), additional parties, improper execution, improper notarial certificate, erroneous or insufficient or other substantive changes to the property description and changing the amount on the deed of trust are examples of situations which may necessitate true corrective instruments in order to assure priority on the public records vis-à-vis third parties, G.S. 47-18 and G.S. 47-20, especially if a substantive change in the documentation evidencing the agreements between the parties themselves is involved, and more especially if in regard to a matter governed by the statute of frauds, G.S. 22-2.  See Green v. Crane, 96 N.C. App. 654, 386 S.E.2d 757 (1990).  
 ***********************************************
*For further, more detailed information, see Szypszak, Charles, “2008 Changes in the Law Regarding Rerecording Prerequisites, Electronic Recording Verification, Indexing, and the Fee for Recording Deeds of Trust,” UNC School of Government Land Records Bulletin, Number 33, August 2008.  The actual statutory changes, S.L. 2008-0194, Section 7, are on-line at:   http://www.ncga.state.nc.us/Sessions/2007/Bills/House/HTML/H545v4.html
